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Proposed protectionist measures, likely to
result into greater oversight and imposition
- Partly negative for India IT players

The Facts:

Senators Chuck Grassley and Dick Durbin
recently introduced a bill to reform the H-1B and
L-1 visa programs. The bill is titled as “A bill to
amend the Immigration and Nationality Act to
reform and reduce fraud and abuse in certain
visa programs for aliens working temporarily in
the United States and for other purposes.” The
said bill (5.887) was referred to senate committee
on April 23, 2009. The key provisions of Durbin-
Grassley bill:

v Require all employers who want to hire an
H-1B guest-worker to first make a good-faith
attempt to recruit a qualified American
worker. Employers would be prohibited
from using H-1B visa holders to displace
qualified American workers.

v' Prohibit the blatantly discriminatory practice
of “H-1B only” ads and prohibit employers
from hiring additional H-1B and L-1 guest-
workers if more than 50% of their employees
are H-1B and L-1 visa holders.

Under the existing law, the Department f Labor
(DOL) is only authorized to review applications
for “completeness and obvious inaccuracies.”
DOL does not have the authority to open an
investigation of an employer suspected of
abusing the H-1B program unless it receives a
formal complaint - even if the employer’s
application is clearly fraudulent. Even if there is
a complaint, the Labor Secretary must personally
authorize the opening of an investigation.

To address potential fraud, the Durbin-Grassley
bill would give the government more authority
to conduct employer investigations and
streamline the investigative process. For
example, the bill would:

v" Permit DOL to initiate investigations without
a complaint and without the Labor
Secretary’s personal authorization;

v" Authorize DOL to review H-1B applications
for fraud;

v Allow DOL to conduct random audits of any
company that uses the H-1B program;

v" Require DOL to conduct annual audits of
companies who employ large numbers of H-
1B workers.

Our View:

A similar bill failed in 2007, however, this time
environment is significantly different. In tough
time, pro-employment policies get higher
political ~ support. ~ These  measures, if
implemented, could increase cost structure and
reduce operational flexibility for Indian offshore
players. Albeit, in medium to long term, we
believe economic pragmatism to prevail which is
still in favor of Indian IT vendors for cost-
effective quality services. India offers skilled cost
effective manpower where the US, EU lacks in
terms of number of skilled personnel (likely to
continue even after skill enhancement due to
demographics) and return on spending. The
buyers’ decisions for choosing outsourcing are
looking beyond-cost benefits with maturity of
Indian vendors’ service offering and capability of
handling complex assignments.

Industry View:

Opponents argue that H-1 B visas are actually
used to provide technically qualified talent that
is in short supply, to open new markets, and to
accelerate innovation and increase
competitiveness for US companies. H1-B visas
are not used to displace American workers.

NASSCOM contends that the Durbin-Grassley
H-1B bill as written unfairly targets Indian and
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other foreign businesses operating in the US
through the so-called 50% provision. This
provision prohibits companies having more than
50% of their workforce using H-1B and L-1 visas.
This provision unfairly stacks the deck against
foreign companies operating in the US because
US companies are highly likely to have a high
percentage of American employees. The bill is
also seemingly in contrast to President Obama's
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stand against US protectionism at the G20
summit earlier this month.

According to a US Department of Labor study on
FY '08 visa programs, H-1B visas issued to the
top 30 Indian IT companies have decreased 27%
since 2006. Another study by the National
Foundation for American Policy found that
Indian companies secured only 13% of all H-1B
visas in 2008.
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